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Getting the Deal Through is delighted to publish
the fully revised and updated fifteenth edition of
Mergers & Acquisitions, a volume in our series

of annual reports, which provide international
analysis in key areas of law and policy for
corporate counsel, cross-border legal practitioners
and business people.

Mergers & Acquisitions 2014 examines the
law and regulation of business combinations
and addresses the most important issues for
international deals.

Following the format adopted throughout the
series, the same key questions are answered by
leading practitioners in each of the 66 jurisdictions
featured. New jurisdictions this year include
Angola, Mozambique, Panama, Portugal and Spain.
Global and EU overviews are also provided.

Many legal disciplines come into play in large M&A
deals. In particular, advisers must take account of
competition regulation. This volume contains an
appendix covering merger control rules across the
world. For a more detailed analysis please refer

to another volume of the Getting the Deal Through
series: Merger Control.

Every effort has been made to ensure that matters
of concern to readers are covered. However,
specific legal advice should always be sought

from experienced local advisers. Getting the

Deal Through publications are updated annually

in print. Please ensure you are referring to the
latest print edition or to the online version at www.
GettingtheDealThrough.com.

Getting the Deal Through gratefully acknowledges
the efforts of all the contributors to this volume,
who were chosen for their recognised expertise

in this field. We would like to thank Casey Cogut

of Simpson Thacher & Bartlett LLP for his
stewardship of the title over the last fifteen years.
We would especially like to thank and acknowledge
Alan M Klein as contributing editor of this and
future editions.
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Argentina

Pablo Trevisan, Laura Bierzychudek and Walter Beveraggi

Estudio Trevisan Abogados

1 Types of transaction
How may businesses combine?

There are several types of business combinations in Argentina, whose

purpose is to enhance the profitability and productivity, access to

the market and comprehensive reorganisation of the company after
restructuring the legal aspects. Some types of combinations are:

¢ collaboration agreements, where companies join their efforts
to carry out common business that they would not be able to
carry out separately due to the lack of operative, technologi-
cal or economic capacity. Thus, companies divide work, tasks
and responsibilities without losing their legal independence and
without merging the rest of their activities. Under Argentine law,
there exist different types such as temporary companies’ groups,
business collaboration groups and cooperation groups;

e distribution agreements are another type of business combina-
tion, where the producer of a product or the provider of a ser-
vice that has reached a level of efficiency in its specific activity
resorts to other companies who have organised themselves to
carry out such task or role. Within this wide notion we find dis-
tribution agreements, as well as agencies, concessions, franchis-
ing, trademark licensing and other agreements;

* mutual guarantee companies, formed by two or more compa-
nies (small businesses) and individuals or corporations who
undertake to make capital contributions with the purpose of
facilitating the request of credit for the former, providing them
with guarantee and technical, economic and financial advice.
It is an association strategy between big companies and small
businesses;

e stock holding (legal internal control): this takes place by means
of the purchase of stock or corporate participation, where the
organic-corporate situation of the companies remains the same.
The holder of a stock of shares, by which it controls the com-
pany, sells stock to a third party, or to another stockholder, for
a certain price, and the corporate entity does not change its
internal structure at all. In an indirect way, the sale of stock
can lead to the company being dependent on the interests of
the new holder or the groups of companies to which the pur-
chaser belongs; however, the formal scheme of the company is
not changed;

® a derivation of the acquisition of corporate participations is the
formation of groups of companies (external control), namely,
where several companies operate under the control of one of
them (holding or parent company), either in the case of a com-
bination by means of contractual relationships or by corporate
structures, aimed at obtaining a better profitability situation in
the market;

¢ another possibility is the creation of a commercial establishment
and its later sale where the holder sells an asset of its property to
a third party, for a certain price;

www.gettingthedealthrough.com

* in recent years, businessmen and companies have begun to use
trusts as a means of organising a different business (mainly, col-
lateral trusts and management trusts); and

e combinations also take place by means of spin-offs and mergers,
to which we refer below.

2 Statutes and regulations
What are the main laws and regulations governing business
combinations?

The main laws that govern business combinations are:

e ActNo. 19,550 — Law of Corporations (LC);

o the Commercial Code;

e Act No. 25,156 — Competition Law;

e Act No. 26,005 — Cooperation Groups;

o  Decree No. 649/1997 and Act No. 24,475 — Income Tax Law
and its Regulatory Decree No. 776/1995, as amended;

e Act No. 24,441 — Trust Law;

e ActNo. 24,467 - Regulations for small and medium-sized enter-
prises and mutual guarantee companies; and

e ActNo. 26,831 — Capital Markets Act.

After the foregoing, we should point out that the methods most used
in Argentina for business combinations are the merger of two or
more companies and spin-offs, and that, in practice, there are several
ways to transfer assets and liabilities that are similar to these but
lacking one or more of the characteristic features of said methods.

As regards mergers, the LC establishes two main types: merg-
ers, when two or more companies are dissolved without winding-up
in order to constitute a new company; and mergers by means of
absorption, when an existing company absorbs one or more differ-
ent companies, which are dissolved without being wound up. The
merged or incorporated companies are dissolved but are not wound
up. Their assets and liabilities become part of the new company, in
the first case, or of the incorporating company, in the second case.

The LC also regulates spin-offs as a process whereby a company
transfers all its assets and liabilities as a whole, or a part of such
company that by itself is a productive unit, in order to constitute
one or more companies, or in order to transfer these to an already
existing company, or in order to participate with an existing one in
the formation thereof, and the holders of the company subject to
spin-off are therefore included in the successors; in the case of a total
transfer of the assets and liabilities, the company subject to spin-off
is then dissolved.

3 Governing law

What law typically governs the transaction agreements?
General rules on contracts contained in both the Commercial Code
and the Civil Code will apply; however, in cases where companies
take part (such as merger, spin-off, etc), the rules contained in the
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LC shall also apply. Nevertheless, the Civil Code establishes that a
contract is the law for the parties assuming that public order is not
violated.

4 Filings and fees
Which government or stock exchange filings are necessary in
connection with a business combination? Are there stamp taxes or
other government fees in connection with completing a business
combination?

Asregards corporate reorganisation (merger and spin-off procedures)
it should be considered that, for the purposes of obtaining acknowl-
edgement of the resolutions of partners or stockholders before third
parties (alien to the company), the resolutions adopted will have to
be filed with the relevant surveillance authority which, for the City
of Buenos Aires, is the Corporations Surveillance Authority, acting
within the Federal Ministry of Justice and Human Rights. In other
places the relevant authority is the Registry of each province or the
Corporations Surveillance Authority of each province.

In several areas of the economy, the relevant surveillance author-
ities also require that the companies acting therein shall obtain their
prior approval for conducting a merger process. If the company
is listed and the reorganisation procedure is conducted through a
merger or spin-off, the Rules of the Argentine Federal Securities
Commission (CNV) and the Rules of the Buenos Aires Stock
Exchange (BASE) will apply.

Also, the Financial Entities Act (Act No. 21,526), regulating
individuals or private or public entities that carry out intermediation
between the supply and demand of financial resources on a regular
basis, establishes that the Argentine Central Bank shall be in charge
of reviewing and authorising the merger of entities governed by the
act.

In the field of insurance, the Insurance Surveillance Authority
will have to authorise the merger of insurers (Act No. 20,091).

Subject to the thresholds, formalities and other terms estab-
lished under the Competition Law, certain concentrations might
be subject to compulsory notification to the National Competition
Commission (CNDC).

Although there are certain tax and fiscal benefits, legal provi-
sions have not been consistent, and therefore they should be ana-
lysed at the time of carrying out such reorganisation. Specifically,
as regards income tax, the law grants a benefit on the results that
may arise as a consequence of the reorganisation, considering that
they are not affected by this tax for a period of at least two years as
from the reorganisation. Most of the jurisdictions (provinces) levy a
stamp tax on the formalisation of the merger or spin-off. However,
the impact of the stamp tax has to be analysed in each particular
case.

5 Information to be disclosed
What information needs to be made public in a business
combination? Does this depend on what type of structure is used?

In general, corporate reorganisations (mergers, spin-offs) require a

publicity procedure aimed at protecting the rights of third parties.
Thus, the LC establishes very specific rules: notices have to be

published in the Official Gazette and in a national newspaper. Such

notices must state:

¢ the name, principal place of business and the registration data of
each company with the Public Registry of Commerce;

¢ the capital stock of the new company or the amount of the
increase in the corporate capital of the incorporating company;

e an assessment of the assets and liabilities of the merging compa-
nies, stating the date thereof;

¢ the name, corporate type and domicile agreed for the company
to be constituted; and
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e the dates of the prior undertaking to merge and the corporate
resolutions approving it.

Some publicity requirements must also be fulfilled as regards the
transfer of a commercial establishment; such notices must be pub-
lished for five days in the Official Gazette of the relevant place and in
one or more newspapers of the place where the business is located.
The announcement must contain:

¢ information about the ongoing concern;

o the name and domicile of the transferor and transferee;

¢ the name and address of the broker (if any); and

e the notary public participating in the transaction.

As regards non-public stock purchase agreements, no publicity is
required because they constitute private agreements, which are then
entered in the corporate books.

Regarding takeover bids, together with the filing with the
Argentine CNV, the bidder shall publish at least once in the gazette
of the Buenos Aires Stock Exchange or the self-governed entity at
which the stocks are listed, and for at least three days in a newspa-
per of regular circulation in the Argentine Republic, the essential
terms and conditions of the takeover bid and the domiciles where it
shall be available in order to be consulted by the interested parties
and any other information of the company issuing the shares for
the bid that has not already become public domain, and whether
such information was received by the company from third parties
or was prepared by the bidder itself, that is relevant to make a deci-
sion regarding the acceptance or rejection of the bid (CNV General
Resolution No. 330/99).

Additionally, upon the expiration of the general term for the
takeover bid, the bidder and the agents involved in the transac-
tion, as the case may be, shall report the results to the Securities
Commission and the stock exchange or self-governed agency at
which the stock is listed. This information shall be disseminated by
means of its immediate publication in a newspaper of regular cir-
culation in the Argentine Republic (CNV General Resolution No.
353/2000).

6 Disclosure of substantial shareholdings
What are the disclosure requirements for owners of large
shareholdings in a company? Are the requirements affected if the
company is a party to a business combination?

There is no requirement for accessing non-public companies and
becoming a partner or stockholder. However, it should be taken into
account that pursuant to Argentine corporate law, any relationship,
whatever the degree of participation among companies, will imply
certain rights because it gives the shareholder the right to require
information, among other rights.

The LC thus regulates the relationship and control regime
among companies, from the perspective of the subordination posi-
tion among companies and establishes certain information duties
when a company owns more than the 25 per cent of the capital stock
of other company. The sole relationship between companies, a situa-
tion of control or belonging to an economic group, does not violate
any legal rule. Only when the latter leads to a general infringement
of the law or violates the rights of third parties is the relationship
reprehensible.

On the other hand, pursuant to Competition Law the concentra-
tion transactions that meet certain thresholds and cause change of
control must be notified to the Antitrust Authority and in this case
the parties should provide a list of all shareholders, quota-holders or
owners of capital stock that hold a participating interest greater than
5 per cent, among other matters.

Moreover, Resolution No. 604/2012, enacted recently by the
National Securities Commission, establishes information duties with
regard to the shareholders that hold a participating interest greater

Getting the Deal Through — Mergers & Acquisitions 2014
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than 5 per cent in corporations that make public offering, including
legal entities, trustee and individuals, local and foreign.

7 Duties of directors and controlling shareholders
What duties do the directors or managers of a company owe to
the company’s shareholders, creditors and other stakeholders in
connection with a business combination? Do controlling shareholders
have similar duties?

Directors must always act in the interest of the company and accord-
ing to the by-laws and the LC provisions.

The LC establishes principles regulating the behaviour of the
manager — ‘good faith’ and ‘loyalty’ — but also a legal standard ‘to
act as a good businessman’. Both parameters impose on the manager
the obligation to carry out his or her duty with the aim of obtaining
the highest possible income and results for the company, without fol-
lowing any motivations that are personal or alien to the corporation.

In general, it should be pointed out that pursuant to Argentine
law, managers bind the company only as regards those acts that are
not clearly alien to the corporate purpose. Non-fulfilment of their
duties shall make them joint and severally liable for the damages
caused by their act or omission.

Apart from these wide notions, civil law liabilities and those spe-
cific to the LC for particular cases apply.

With regard to mergers in particular, managers of the companies
concerned must accomplish several acts, such as executing a prior
undertaking to merge (ad referendum of the relevant shareholders’
meeting), which shall be the beginning of a series of acts that shall
conclude with the registration of the merger. They shall also prepare
a special balance sheet in order to enable an adequate exchange rela-
tion, and a consolidated balance sheet. The manager shall also be
in charge of cancelling registration of the dissolved companies and
fulfilling the publicity requirements for protection of the corporate
stockholders.

When the prior undertaking to merge is executed by managers
representing the will of the majority of the corporation (namely, they
are the majority stockholders), non-approval by the shareholders’
meeting could give rise to a claim against those managers and part-
ners who acted abusively, and therefore their liability would arise.

On the other hand, pursuant to Competition Law, some concen-
tration transactions must be notified to the Antitrust Authority. In
this case, the legal representatives of the parties must fulfil filing and
information duties.

8 Approval and appraisal rights
What approval rights do shareholders have over business
combinations? Do shareholders have appraisal or similar rights in
business combinations?

To answer this question, a distinction must be made between reor-
ganisations and mergers, acquisitions and cooperation contracts.

Reorganisations and mergers

Under the laws and regulations in force, any reorganisation (merger,
spin-off, transformation, etc) requires the approval of the sharehold-
ers’ meeting. Focusing this analysis only on the main types of part-
nerships, as regards the necessary majorities to adopt a resolution,
the following quorums are necessary.

In limited liability companies, the articles of incorporation may
establish the quorum required for it to merge or be part of a spin-off
as 50 per cent of the capital stock, which means that the total capital
stock is computed for such decisions rather than the number of the
shareholders attending the meeting. In the absence of any such pro-
vision in the articles of incorporation, the rule of the supplementary
provision should be applied, meaning that the vote of three-quarters
of the capital stock shall be required. In the case of corporations,
these decisions are made at special meetings; therefore, at meetings

www.gettingthedealthrough.com

on first call, the presence of shareholders representing 60 per cent
of the shares entitled to vote is required, whereas on second call
the presence of the holders of 30 per cent of the shares entitled to
vote is necessary. However, these percentages may be modified in the
by-laws. Regarding the necessary majorities, the affirmative vote of
the majority of the holders of shares entitled to vote attending the
meeting is required.

In the case of stock corporations, the shareholders of the non-
surviving company who have voted in the shareholders’ meeting
against such action or did not attend the meeting at which such
action was approved have appraisal rights may withdraw from the
company and receive the value of their shares, determined on the
basis of the company’s most recent audited balance sheet.

Appraisal rights must be exercised within five days following the
adjournment of the meeting in which the resolution was adopted if
the dissenting shareholders voted against the resolution, or within
15 days following the adjournment if the dissenting shareholders did
not attend the meeting.

The rules regarding appraisal rights in mergers apply to spin-offs
when the necessary amendments to by-laws have been made.

Adjournment is not admitted when the company makes a pub-
lic offering of its shares and the shares that the shareholders are
to receive are admitted for public offering. They may withdraw if
registration under such systems is waived or denied. The dissenting
shareholder in these cases has a simple way of leaving the company:
by selling its shares at the stock exchange or by other means of pub-
lic disposal.

Acquisitions

Under the general principles of the LC, the transfer of shares is free
and is carried out in two stages: first between the parties, and then
before the company, by giving due notice and recording the transac-
tion in the corporate books, which also formalises the transfer with
respect to third parties.

Cooperation contracts

These types of transactions do not demand the approval of share-
holders, who, according to the organisation and the characteristics
of the deal, shall be duly notified when they are carried out.

The legal means most often used to perform a transfer of shares
are the purchase or the assignment of rights. In both cases, a private
instrument is sufficient to execute the transaction, without the need
to resort to signature certification, even though it constitutes a useful
precaution.

The corporate by-laws may establish transfer restrictions, pro-
vided they do not entail a transfer prohibition. Generally, transfer
restrictions are intended to safeguard or prevent the admission to the
company of persons who do not seek the same original interests of
the shareholders, or to preserve the original group’s cohesion.

9 Hostile transactions
What are the special considerations for unsolicited transactions?

The unsolicited (hostile) acquisition of shares, or a takeover bid
(OPA), is specifically regulated by the Capital Markets Act (conf Act
No. 26,831) and CNV’s General Resolution No. 401/2002.

The purpose of OPAs is to offer to purchase the shares entitled
to vote of companies admitted to the public offering system (listed
companies), and may be either voluntary or mandatory. Among the
latter, an OPA is required when the acquisition of shares entails tak-
ing control over the company - either directly or indirectly — and
also in cases of withdrawal from the public offering and quotation
systems, as well as in other cases specifically mentioned in the appli-
cable laws and regulations.

OPAs are intended to ensure the transparency that is required
in the public offering of listed shares, and seeks to offer all inves-
tors — particularly all minority investors — the option of selling their
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shares if a change in the company’s control occurs or if substantial
modifications are made with respect to the capital stock, establishing
a uniform price for the purchase price of the shares. This is due to
features of the Argentine market, in which the percentages of capital
invested through the public offering of shares are small, whereas the
shareholding control remains in the hands of a few shareholders.

The regulations in force establish a procedure seeking to ensure
equal treatment among shareholders regarding the acquisition con-
ditions, the terms within which the bid addressees should make a
decision, the obligation to provide detailed information and the pub-
licity of the bid, the irrevocability or conditioning terms of the bid
and of the enforceable guarantees, among other issues.

It should be noted that such regulations establish the duties and
obligations of the management bodies of companies whose shares
are subject to an OPA (requiring their opinion on the bid, the prices
and considerations, ensuring their impartiality, expressly forbidding
them from hindering the normal process of the OPA, and ordering
them to give prevalence to the stockholders’ interests above their
own); they also establish restrictions regarding the tendered price,
which should be justified and reasonable (and should not stand
below the price committed with the controlling shareholder, or
below the price paid by the purchaser in transactions conducted 90
days before the OPA); they provide for the possibility of competing
bids and the applicable system, giving the original bidder the chance
to improve its bids; and finally, they also allow the companies to
exclude themselves from the mandatory OPA system, by means of
an express resolution ordering that a clause allowing such possibility
be included in their corporate by-laws.

10 Break-up fees - frustration of additional bidders

Which types of break-up and reverse break-up fees are allowed?

What are the limitations on a company’s ability to protect deals from

third-party bidders?

Applicable rules do not establish the payment of any compensation
in the event of withdrawal from or frustration of the purchase of
stock by means of the system of OPAs for companies that publicly
trade their stock. However, public offerings for the purchase of stock
are, in principle, non-revocable, and the offeror must post security
in advance (as cash, cheques, government securities or guarantees
issued by a financial entity) securing fulfilment of the obligations
arising therefrom. Offerors shall also be hypothetically subject to
liability pursuant to the law on damages.

In the case of transactions regarding companies that are not pub-
licly traded, free contracting rules and compensation or sanctions
for withdrawal or non-fulfilment of the negotiations can (and usu-
ally are) agreed upon. Even if there is no agreement in that regard,
withdrawal of negotiations can imply pre-contractual or contractual
liability and give rise to compensation for damages due to the frus-
tration of the rights and expectations or reimbursement of costs.

As regards the limitations or protection actions, during an OPA
the management body must remain neutral, and it must refrain from
carrying out any act alien to the ordinary activities of the company
or that might disturb the development of the offer. In any event, as
discussed in question 9, publicly traded companies may decide to be
excluded from the binding OPA system by means of an express deci-
sion taken by the shareholders’ meeting and including the relevant
provision in the corporate by-laws.

Exclusivity of the negotiations for a determined period of time
can (and usually is) agreed upon, in order to avoid offers from third
parties.
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11 Government influence
Other than through relevant competition regulations, or in specific
industries in which business combinations are regulated, may
government agencies influence or restrict the completion of business
combinations, including for reasons of national security?

Restrictions would usually come from the field of Competition Law.
The procedure for the notice and authorisation by the relevant con-
trolling authority is expressly established for OPAs. However, the
following cases are also notable:

e for certain industries or services, prior authorisation by the rel-
evant controlling authority (banks, insurance companies, etc) is
required. Also, in the case of public utilities or essential services
provided by the government, regulations for each service usually
establish notice or authorisation procedures to be fulfilled before
controlling authorities;

e as regards foreign companies, the Corporations Surveillance
Authority currently requires the fulfilment of important require-
ments for authorising registration;

e certain prior requirements and steps are also required for the
purchase of real property by foreigners (individuals and corpo-
rations) in border areas; and

¢ Act No. 26,522 has regulated ownership of the media (among
which radio broadcasting services, audio-visual and digital pro-
ducers companies are included), whereby the participation of
foreign individuals or corporations or those controlled by for-
eign individuals or corporations cannot exceed 30 per cent (of
capital stock and votes) in accordance with Act No. 25,750.

Moreover, some national authorities (such as Customs, the
Administration of Public Income Tax Bureau Office, and the cen-
tral bank) have adopted certain restrictions on importations and
exportations, payment of dividends, capital repatriation and foreign
exchange. In that sense, recently, the Central Bank (BCRA), by the
Communication ‘A’ 5539 dated 02/10/2014, established that any
international transfer to a foreign bank account shall receive the
previous authorisation of the BCRA.

12 Conditional offers
What conditions to a tender offer, exchange offer or other form of
business combination are allowed? In a cash acquisition, may the
financing be conditional?

The procedure for the various types of takeover bids and exchanges
of securities was established by the CNV and is based on principles
such as full disclosure, transparency, efficiency, investor protection,
equal treatment among investors and protection of financial institu-
tions and intermediaries.

The adopted regulations allow public offerings to be arranged in
the form of a purchase and sale, or an exchange, or both transactions
at the same time, except in those cases where only cash is accepted
in consideration thereof, and to allow the bidder to determine freely
how much he or she pays, except for offers for the withdrawal of
public offerings or exclusion offerings and certain limitations estab-
lished by the CNV, as well as the form of payment, leaving the final
decision in the hands of the shareholders.

The offering may be irrevocable or subject to conditions, in
which case the conditions must be objective and must appear clearly
and conspicuously in the bid prospectus. For example, the bid may
be conditioned on the acceptance reaching a minimum capital
volume.

The acceptance statements shall be irrevocable and will be con-
sidered null if they are subject to any condition.
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13 Financing
If a buyer needs to obtain financing for a transaction, how is this dealt
with in the transaction documents? What are the typical obligations of
the seller to assist in the buyer’s financing?

It depends on the agreement of the parties, but in general the trans-
action is not subject to the financing. It means that in general the
buyer enters into two different operations. In principle, the seller
should fulfil information duties.

14 Minority squeeze-out
May minority stockholders be squeezed out? If so, what steps must
be taken and what is the time frame for the process?

Within the social legal scheme, there are no mechanisms in place
for the exclusion of minority shareholders. However, it estab-
lishes the possibility of excluding stockholders, regardless of their
shareholdings.

In this respect, under the LC, any stockholder may be excluded
with reasonable cause, in the general partnership, sociedad capital e
industria, participacion, in limited partnerships, in the limited liabil-
ity company and the general partners in the comandita por acciones.
Any agreement to the contrary shall be null and void. The exclusion
right is extinguished if it is not exercised within a 90-day term as
from the date on which the grounds for the separation were noti-
fied. If the exclusion is decided by the company, the action will be
exercised by its representative, but if the exclusion refers to manag-
ers, it shall be exercised by the person appointed by the remaining
shareholders. In both cases, the temporary suspension of the rights
of the shareholders whose exclusion is sought may be decided by
court order. If the exclusion is exercised individually by one of the
shareholders, the proceedings shall be heard upon the summons of
all the shareholders.

In the case of corporations, the same law specifically establishes
that the by-laws may provide that the subscription rights corre-
sponding to shares in arrears shall be sold, or that their rights shall
be terminated.

Nevertheless, under the ‘Public Offering Transparency System’,
Decree 677/2001 establishes a specific system of residual stakes.
This system determines the following. When a corporation is under
almost total control: any minority shareholder may, at any time,
demand that the controlling party make an offering to purchase all
minority shareholdings; and within a term of six months as from
the date when it became almost completely controlled by another
person, the latter may issue a unilateral statement of its decision to
acquire the total remaining corporate capital held by third parties.

15 Cross-border transactions
How are cross-border transactions structured? Do specific laws and
regulations apply to cross-border transactions?

Other than as set forth by applicable antitrust rules, Argentina lacks
specific rules regulating mergers or spin-offs among companies gov-
erned by the laws of different countries. However, legal doctrine has
considered that the absence of such rules does not prevent their per-
formance; to such end, it is believed that the rules of positive law
of the different countries involved should be harmonised, but there
is no unanimous consensus regarding what law should be applied.
However, there is a treaty with Brazil approved by Act No.
23,935, promulgated on 10 March 1991, that creates a statute for
Argentinian-Brazilian bi-national corporations to govern the treat-
ment and operation of those organisations with the aim of stimulat-
ing the integration at a regional level. Under Mercosur law, there is
also a statute aimed at fostering cooperation between the parties in
competition matters (‘Understanding on Cooperation between the
Authorities of Defence of Competition of the Mercosur Member
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States for Enforcement of their National Competition Laws’), prom-
ulgated on 7 July 2004 and approved by Resolution No. 100/2004.

16 Waiting or notification periods
Other than as set forth in the competition laws, what are the relevant
waiting or notification periods for completing business combinations?

Under the LC, mergers and spin-offs require the performance of a
special procedure.

First, special and consolidated balance sheets of the participat-
ing companies must be prepared, which shall be made part of the
preliminary merger agreement to be executed by the legal repre-
sentatives. Thereafter, legal notices will be published in the official
gazette convening the meetings of the companies involved, where
the shareholders shall accept or reject the merger (or spin-off). Then,
publications must be made (for three days in the official gazette of
each company’s jurisdiction and in a national newspaper) in order to
notify third parties of the extent of the reorganisation. Third parties
shall be given a term of 15 calendar days from the date of the latest
publication to object to it. If any creditor files an objection, the LC
gives such creditor an additional term of 20 calendar days for it to
obtain a legal attachment. This means that upon the expiration of
the 20-day term (if any objection is filed), the final merger or spin-off
agreement may be executed, which will later need to be registered
with the Corporations Surveillance Authority.

17 Sector-specific rules
Are companies in specific industries subject to additional regulations
and statutes?

Under Argentine law, there are no business combinations subject to
additional regulations and statutes. Nevertheless, in regulated sectors
it is usually also necessary to obtain the approval of the regulatory
body according to their specific regulations (telecommunications,
natural gas, electricity, etc). The Competition Law determines a spe-
cific proceeding whereby a report or opinion is required from these
entities on the effect of the merger on the market, but those reports
or opinions are not binding upon the Commission.

Furthermore, certain industries will also have to fulfil special
notices particular to their application or surveillance authorities,
such as insurance companies, publicly traded companies and finan-
cial entities (see question 11).

In general, as regards the area of competition law, economic con-
centrations will have to be submitted for analysis to the Tribunal
for the Defence of Competition (until the tribunal is established,
this function is carried out by the Competition Commission).
Concentrations must be submitted in advance or within a week
as from the date of execution of the agreement, publication of the
purchase or exchange offer, or acquisition of a control stock. The
tribunal shall decide within 45 days as from the relevant request
and documentation being filed whether to authorise the transac-
tion, make the transaction subject to the fulfilment of any condi-
tions to be established by the tribunal or deny authorisation. Upon
expiration of the term without a resolution, the transaction shall be
deemed authorised. It should be noted that, in practice, the terms are
significantly extended.

18 Tax issues
What are the basic tax issues involved in business combinations?

Regarding taxation, when a merger takes place all tax losses and
benefits of the acquired company are transferred to the surviving
company. This means that the profits or losses of the fiscal year
recorded as of the closing of the year and the credits and debits are
passed on to the new legal entity. Unless a company has been dis-
solved, the legal and tax relationships cannot disappear by reason of
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Update and trends

In 2013, a draft bill to reform the Civil and Commercial Codes was
prepared. It includes changes to corporate law and consumer law. The
draft bill has been approved by the House of Representatives and will
be passed on to the Senate for its consideration.

Also, there are some draft bills to modify Act 25,156 with regard
to the thresholds for merger filing and the creation of the Tribunal for
the Defence of Competition, among other things. In its 2013 annual
report, the Argentine Antitrust Commission made a commitment to
reduce the time taken to approve a merger.

In February 2014, the Antitrust Commission initiated four market
investigations on the pharmaceutical market and the vertical relations
in the industry; sales of consumer goods in supermarkets and
hypermarkets and the vertical relations in the industry; raw materials
for construction; and raw materials for industry.

Finally, this year, the Federal Administration of Public Revenues
established a new regime regarding certain information that related
entities must file and the Ministry of Finance approved a new
information regime regarding prices that companies will have to inform
on a regular basis every month.

the company’s restructuring. Instead, they are to be maintained, on
the newly formed company, or the acquiring company, in its capac-
ity as a person capable of holding legal rights and obligations that
necessarily continues being the holder of rights and obligations.
Reorganisation processes are affected by various taxes at dif-
ferent stages and benefit from certain exemptions or incentives.
Therefore, they are expressly covered by the Income Tax Law, the
Value Added Tax Law and the Fiscal Codes of the different jurisdic-
tions (where the tax treatment varies according to each jurisdiction).

19 Labour and employee benefits
What is the basic regulatory framework governing labour and employee
benefits in a business combination?

The LC contains no regulations in this respect. Thus we refer to the
rules and regulations of the Labour Contract Law (Act No. 20,744).

As in the taxation field, once the reorganisation has been com-
pleted, the general rule is to preserve the labour rights and obliga-
tions that existed prior to the commencement of the reorganisation
process. Thus, the general concept is that upon any type of transfer,
the successor or acquiring party shall assume all the obligations that
corresponded to the transferor under the labour contract at the time
the transfer was performed, including those originated as a conse-
quence of such transfer. The labour contract, in such cases, shall con-
tinue with the successor or acquiring party, and the employee shall
conserve the seniority acquired from the transferor and the rights in
connection thereto. Both shall be joint and severally liable for the
obligations arising until the time of transmission.

In general terms, business reorganisation generates a transfer of
entrepreneurial power to the continuing company in its capacity as
new employer. Therefore, except in specific cases, there is no fraud
with respect to the employees to allow them to be considered dis-
missed by virtue thereof.

20 Restructuring, bankruptcy or receivership
What are the special considerations for business combinations
involving a target company that is in bankruptcy or receivership or
engaged in a similar restructuring?

In Argentina, bankruptcy and financial reorganisation proceedings
apply to companies undergoing economic difficulties. There is also a
third option, arising from the latter, which is the out-of-court com-
position agreement, more flexible as regards formalities and execu-
tion, but with similar effects.

Within bankruptcy proceedings, there is the option to sell a
company or its ongoing facilities. Also, if the exploitation of the
company is to cease, there is the possibility of selling the assets in
different ways: the company as a unit, and the assets of the facilities
of the bankrupt as a whole. The sale of the company or its facilities
in any way needs to be ordered by a judge and may be carried out
by public auction or bid. Conversely, transactions with a bankrupt
company and any third party including related companies, within
the ‘suspicion period’ (two years before adjudgment of bankruptcy
or the date established to that end) can be declared void as regards
creditors if they are detrimental to them and if the person executing
the act knew about the debtor’s cessation of payments. Certain acts
are also considered automatically void by law.

The debtor’s suggested plan may include the organisation of a
company with certain creditors, capitalisation of credits, issuance of
bonds changeable into stock, assignment of stock to other compa-
nies, and other types of reorganisation of the debtor company (this
also applies to the out-of-court composition agreement).

There is a possibility for creditors and interested third parties to
acquire the whole shares or quotas of the capital stock of the debtor
and suggest a composition plan to the rest of the creditors, by means
of the ‘Argentine cramdown’ — which, although inspired by US law,
is clearly different. Basically, this procedure establishes that the hear-
ing judge opens a registry of interested parties for the purchase of the
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company upon the debtor’s failure to obtain the necessary approv-
als; if there are any registered parties, the company shall be assessed
and the third parties will have to obtain approval from the creditors
within the statutory terms; in such case, there shall be a compulsory
transfer of the debtor company to the third party obtaining such
approvals, under the conditions to be established.

In the case of companies that are related or form an economic
group, they can file jointly for insolvency proceedings, as long as one
of them is undergoing economic difficulties (cessation of payments)
that may adversely affect the other members of the group; special
proceedings apply, which may be unified for the whole group. In no
case shall the claims of the parent companies be entitled to vote in
the suggested composition plan. Also, in the case of bankruptcy, it
can be extended to the parent or related companies, under certain
circumstances (deviation of the corporate interest, undue submission
to a unified direction for the benefit of the parent company or the
economic group, etc).

With regard to Competition Law, acquisition of liquidated
companies is exempt from the compulsory notice established for
combinations.

www.gettingthedealthrough.com

Lastly, it is worth mentioning that within the scope of the City
of Buenos Aires, where the rules of the Corporations Surveillance
Authority apply, a merger by incorporation cannot be registered if
the net assets of the incorporating company are, or become, negative
and no express decision duly overcoming the arising dissolution has
been adopted by the shareholders’ meeting approving the merger.

21 Anti-corruption and sanctions
What are the anti-corruption, anti-bribery and economic sanctions
considerations in connection with business combinations?

The Penal Code defines corruption as a crime under chapter IV, arti-
cles 256 to 259, modified by the Act No. 25,825. This crime is pun-
ishable by imprisonment from one to six years and a lifetime ban on
performing certain activities.

In addition, agreements usually include a specific section about
anti-corruption in order to ensure compliance with all applicable
laws, regulations and codes of practice and to secure a warranty that
the parties will not give or offer to give money or anything else of
value to a government official in order to influence the obtaining or
retention of business.
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